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I. 

2 

INTRODUCTION 

3 

Armstrong's  breach  of  the  Settlement  Agreement  of  December  4, 

4 

1986  is  undisputed.  In  135  pages  of  briefing  and  reams  of 

5 

irrelevant  and  inflammatory  exhibits,  neither  Gerald  Armstrong  nor 

6 

his  "amicus"  Joseph  Yanny  dispute  that  (1)  Armstrong  committed 

7 

each  of  the  actions  alleged  in  plaintiff's  complaint,  and  (2)  each 

8 

of  those  actions  violated  the  terms  of  the  settlement  agreement 

9 

signed  by  the  parties  in  December,  1986  (Exhibit  A  to  the 

10 

Complaint,  the  "Agreement") . 

11 

In  1986,  Armstrong  represented  to  plaintiff  that  he 

12 

understood  and  agreed  with  every  provision  of  the  Agreement  which 

13 

he  signed.  He  did  so  freely,  without  duress,  in  the  presence  of 

14 

his  attorney,  plaintiff's  counsel,  a  notary,  and  a  video  camera. 

15 

(See  Supplemental  Declaration  of  Lawrence  E.  Heller,  and  Exhibits 

16 

1  and  2  thereto.  Videotape  and  Transcript) .  He  then  accepted  a 

17 

substantial  sum  of  money  from  plaintiff  —  $800,000  —  and  an  end 

18 

to  litigation  as  consideration  for  each  of  the  promises  which  he 

19 

made  to  plaintiff. 

20 

Armstrong  and  Yanny  both  carefully  avoid  even  a  mention  of 

21 

the  only  cases  which  have  considered  agreements  virtually 

22 

identical  to  the  one  at  issue  here:  Church  of  Scientoloav  of 

23 

California  v.  Wakefield  (11th  Cir.  1991)  938  F.2d  1226;  McClean 

24 

v.  Church  of  Scientoloav  of  California  filth  Cir.  19911  (slip 

25 

Op.);  Corydon  v.  Church  of  Scientoloav  International,  et  al. .  LASC 

26 

No.  C694401.  (Exhibit  1  in  Support  of  Reply  to  Opposition  to 

27 

Motion  for  Preliminary  Injunction,  hereinafter  "Reply  Ex.  ")  . 

28 

Declaration  of  William  T.  Drescher,  pp.3-4.  In  each  of  these 
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cases,  provisions  substantially  similar  and  in  some  instances 
identical  to  those  at  issue  here  were  enforced.  There  is  no  basis 
for  distinguishing  those  cases  from  the  instant  one. 

The  bulk  of  Armstrong's  response  to  plaintiff's  irrefutable 
showing,  however,  and  that  of  his  de  facto  co-counsel,  Joseph 
Yanny,1  has  been  to  interject  into  the  record  of  this  matter  every 
ad  hominem  attack  that  they  could  think  of  directed  at  plaintiff, 
its  lawyers,  its  religion,  and  its  founder,  obviously  hoping  that 
if  they  bury  this  Court  in  enough  confusing,  prejudicial  and 
inflammatory  allegations,  they  can  divert  the  Court's  attention 
from  the  relevant  facts  and  the  applicable  law  that  render 
issuance  of  a  preliminary  injunction  the  only  appropriate  outcome. 
These  attacks  —  which  substitute  adjectives  for  substance  and 
invective  for  analysis  —  are  comprised  of  falsehoods,  half- 
truths,  and  fifteen-year-old  unauthenticated  documents  that  have 
nothing  to  do  with  this  case.  All  of  this  material  should  be 
stricken,  and  Armstrong  and  Yanny  admonished  not  to  so  burden  the 
Court  again.2 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

The  arguments  contained  in  Yanny 's  purported  amicus  brief,  where  they 
differ  from  those  raised  by  Armstrong,  are  discussed  separately  in  plaintiff's 
Objection  to  Amicus  Brief  and  Motion  to  Intervene  of  Joseph  A.  Yanny,  filed 
concurrently  herewith. 

2  Plaintiff  has  separately  objected  to  the  documents  and  declarations  so 
offered  with  accompanying  evidentiary  objections,  and  moves  to  strike  the 
irrelevant  arguments  presented  in  Armstrong's  and  Yanny 's  unnecessarily 
inflated  briefs,  and  will  not  burden  this  Court  with  point  by  point  responses. 
Rather,  plaintiff  devotes  this  reply  to  a  clear  and  succinct  demonstration  of* 
why  the  preliminary  injunction  requested  must  issue. 
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ARMSTRONG  HAS  NOT  REFUTED  PLAINTIFF'S  OVERWHELMING 

DEMONSTRATION  OF  THE  FACTS  SUPPORTING  ISSUANCE  OF 

THE  REQUESTED  PRELIMINARY  INJUNCTION 
In  the  moving  papers,  plaintiff  provided  evidence  that 
Armstrong  had  violated  paragraphs  10  and  7(G)  of  the  Settlement 
Agreement  by: 

1)  Providing  aid  to  Richard  and  Vicki  Aznaran  ("Aznarans")  in 
their  lawsuit  against  cross-defendants  and  others,  via  employment 
as  a  paralegal  by  Joseph  Yanny  working  on  that  case; 

2)  Aiding  Yanny  in  litigation  against  counterdefendants  by 
voluntarily  filing  declarations  in  his  support;  and 

3)  Helping  Ford  Greene,  the  Aznarans'  lawyer,  as  a  paralegal 
on  the  Aznaran  case,  and  by  voluntarily  providing  declarations  for 
filing  by  Greene  in  the  case. 

Plaintiff  further  demonstrated  that  Armstrong's  conduct  was 
intentional,  ongoing,  and  deliberate,  requiring  this  Court  not 
merely  to  provide  plaintiff  with  damages  for  Armstrong's  breaches, 
but  also  to  enter  an  order  enjoining  him  from  further  misconduct 
during  the  course  of  these  proceedings. 

Not  one  word  of  Armstrong's  —  or  Yanny 's  —  opposition  is 
devoted  to  challenging  these  proven  accusations.  This  is  not 
surprising,  as  plaintiff  has  demonstrated  that  it  is  Armstrong's 
own  admissions  that  are  the  basis  for  the  allegations. 

Furthermore,  Armstrong  also  does  not  deny  that  these  actions  are 
violations  of  the  specific  settlement  agreement  provisions  whose 
enforcement  is  sought  in  the  motion. 

Deposition  testimony  of  Armstrong  subsequent  to  this  Court's 
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issuance  of  its  March  5,  1992  Temporary  Restraining  Order, 
reaffirms  the  compelling  need  for  issuance  of  a  preliminary  and 
permanent  injunction  to  prevent  continuing  irreparable  harm  to 
plaintiff's  rights.  This  testimony,  in  two  unrelated  cases, 
demonstrates  that  the  systematic  breaches  of  the  Settlement 
Agreement  by  Armstrong  are  more  widespread  than  was  known  at  the 
time  the  complaint  was  filed,  and  suggests  that  Armstrong  may  have 
8  ||  already  breached  the  terms  of  the  Temporary  Restraining  Order. 

On  March  17,  1992,  Armstrong  testified  in  deposition  in  the 

10  ||  case  of  Religious  Technology  Center  v.  Joseph  A.  Yanny.  No. 

11  BC  033035  L.A.S.C.  Armstrong  was  asked  about  his  relationship  with 

12  John  C.  Elstead,  Esq.,  who  is  the  successor  counsel  to  Ford  Greene 

13  and  Joseph  Yanny  in  the  Aznaran  suit  against  various  Church 

14  entities.  Armstrong  furnished  the  following  sworn  testimony: 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q  Did  you  have  any  later  conversations  with  Mr.  Elstead  with 
respect  to  the  Aznaran  case? 

A  Yes. 

Q  In  what  context? 

A  Because  Mr.  Elstead  became  involved  as  an  attorney  on  the 
case  and  I  thereafter  assisted  on  the  case  in  Mr.  Greene's 
office.  As  a  result  I  had  a  number  of  contacts  with  Mr. 
Elstead. 

Q  Were  you  hired  by  Mr.  Elstead? 

A  Yes. 

Q  Did  he  pay  you? 

A  Yes. 

Q  As  a  paralegal? 

A  Yes. 

Q  From  when  to  when? 

A  Beginning  in,  my  recollection  is  sometime  in  August. 

Q  August  of  '91? 

A  Right. 

Q  Until  when? 

A  Uhm,  although  my  day-to-day  involvement  in  the  case  has 
shifted,  I  still  am  involved  in  the  case. 


26  (Tr.  3/17/92,  at  pp.  13-14,  Reply  Ex.  1-E) . 


27 


Armstrong's  responses  establish  that  in  addition  to  his 
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28  ||  previously  known  paralegal  work  for  other  counsel,  he  acted  in 

5 


such  capacity  on  behalf  of  Mr.  Elstead  in  the  Aznaran  case,  in 
violation  of  several  provisions  in  the  Settlement  Agreement. 
Further,  Armstrong  clearly  admits  that  he  is  "still  .  .  .  involved 
in  the  [Aznaran]  case."  As  the  date  of  the  deposition  is 
March  17,  this  appears  to  be  a  confession  of  a  direct  violation  of 
paragraphs  3  and  5  of  this  Court's  March  5  Order. 

Similarly,  in  the  case  of  Hunziker  v.  Applied  Materials.  No. 

8  II  692629  S.C.S.C.,  Armstrong  admitted  that  commencing  in  1990  he 

9  assisted  five  attorneys  in  connection  with  plaintiff  Bent 

10  Corydon's  suit  against  the  Church.  (See  Tr.  3/12/92  at  pp.  305- 
11 II  306,  Reply  Ex.  1-F . ) 

From  the  foregoing,  it  is  clear  that  Armstrong's  disdain  for 

13  |j  his  obligations  under  the  Settlement  Agreement  was  greater  than 

14  previously  known,  and  that  even  the  Temporary  Restraining  Order 

15  may  not  be  sufficient  to  deter  his  disregard  for  his  legal 

16  obligations.  Under  the  circumstances,  it  becomes  even  more 

17  ||  imperative  for  this  court  to  grant  the  Church  permanent  relief. 

III. 

THE  AGREEMENT  IS  ENFORCEABLE.  LEGAL.  AND  DOES  NOT 

VIOLATE  ANY  PUBLIC  POLICY 

Armstrong  and  Yanny  mischaracterize  the  Agreement  as  one  to 

22  ||  suppress  evidence.  It  is  not.  It  is  an  Agreement  designed  to  put 

23  an  end  to  an  era  of  protracted  litigation  and  harassment  fostered 

24  by  Armstrong.  None  of  the  bargained-for  consideration  is  or  was 

25  illegal,  and  only  by  outright  misrepresentation  can  Armstrong  even 

26  argue  that  this  is  the  case.  The  Agreement  is  definite  and 

27  precise.  Moreover,  nothing  in  the  Agreement  violates  public 

28  policy  or  the  First  Amendment  rights  of  anyone.  In  fact,  the 
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Agreement  fosters  the  public  policy  which  uniformly  favors  private 
resolution  of  legal  disputes  over  protracted  litigation. 

A.  The  Agreement  is  Legal 

Armstrong  argues  that  the  Agreement  should  be  voided,  because 
some  of  the  consideration  given  for  the  contract,  that  contained 
in  the  non-disclosure  provisions,  was  purportedly  illegal.3 
However,  this  very  argument  has  been  rejected  by  other  courts  and 
for  good  reason.  There  is  absolutely  nothing  illegal  about 
agreeing  to  settle  a  case  upon  certain  terms,  including  non¬ 
disclosure  of  private  facts,  and  then  accepting  money  as 
consideration  for  those  promises. 

1 •  The  Only  Cases  Actually  Considering  Agreements 

Similar  To  The  Agreement  At  Issue  Here  Have 

Upheld  The  Agreements.  And  Enforced  Them  Bv 

Injunction 

Plaintiff  has  cited  to  the  Court  two  recent  decisions  which 
dispositive  of  the  issue  faced  here.  These  decisions  upheld 
similar  provisions  in  agreements  entered  into  with  other 
individuals  with  whom  Church  of  Scientology  entities  settled  in 
1986.  In  Wakefield  v.  Church  of  Scientology  of  California  (lith 
Cir.  1991)  938  F . 2d  1226,  settlement  terms  requiring 
confidentiality,  which  were  substantially  similar  to  the  terms 


3 

Armstrong's  argument  that  the  Agreement  is  defective,  and  all  the 
lawyers  involved  in  reaching  the  Agreement  heinous,  merely  because  the 
Agreement  did  not  vitiate  plaintiff's  right  to  appeal  the  Memorandum  Decision 
in  Armstrong.  I  is  ludicrous. .  No  "plot"  was  afoot  to  conceal  from  any  Court 
plaintiff  s  intention  to  seek  declaratory  relief  from  that  one-sided  Decision/ 
In  fact,  with  the  Church's  consent,  Armstrong  opposed  the  Church  on  appeal, 
and  was  ultimately  victorious.  Further,  the  indemnity  agreement  attacked  by 
Yanny  and  Armstrong  was  before  the  Court  of  Appeal.  In  briefing  the  Court  of 
Appeal,  the  Church  gave  full  disclosure  in  its  briefs  to  the  Court  of  Appeal 
of  the  circumstances,  noting  for  the  Court  the  California  law  which  permits 
such  indemnity  agreements. 


SCI02.003 

REPLYOPP.PI 


7 


3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

p.pi 


which  plaintiff  seeks  to  enforce  here,  were  upheld  by  the  district 
court  and  a  criminal  contempt  citation  recommended  by  the 
magistrate  judge  for  violations.  Armstrong's  counsel,  Ford 
Greene,  represented  Wakefield  before  Judge  Kovachevich  in  contempt 
proceedings  when  Wakefield  violated  the  preliminary  injunction 
which  she  issued.  Greene  advanced  the  same  "illegality,"  "free 
speech,"  and  "suppression  of  evidence"  arguments  he  makes  here. 
Judge  Kovachevich  rejected  those  arguments,  held  the  Agreement 
enforceable  and  referred  the  contempt  hearing  to  a  magistrate. 

The  magistrate  held  Wakefield  in  contempt  and  referred  the  matter 
to  the  U.s.  Attorney  for  possible  criminal  prosecution.  These 
decisions  were  discussed  with  approval  by  the  Eleventh  Circuit 
Court  of  Appeals.  938  F.2d  at  1226. 

A  reading  of  the  first  paragraph  of  Wakefield  shows  its 
similarity  to  the  instant  situation,  and  also  recognizes  that 
United  States  District  Judge  Kovachevich  had  approved  the 
Agreement : 

Margery  Wakefield  and  three  other  plaintiffs  alleged 
that  the  Church  of  Scientology  of  California  (the  Church) 
committed  various  wrongful  acts  against  them.  On 
August  14,  1986,  Wakefield,  the  other  plaintiffs,  and  the 
Church  entered  into  a  settlement  agreement  which  included 
provisions  enjoining  Wakefield  and  the  other  plaintiffs 
from  discussing,  with  other  than  immediate  family 
members,  (1)  the  substance  of  their  complaints  against 
the  Church,  (2)  the  substance  of  their  claims  against  the 
Church,  (3)  alleged  wrongs  the  Church  committed,  and 
(4)  the  contents  of  documents  returned  to  the  Church. 

The  district  court  approved  the  settlement  agreement, 
sealed  the  court  files,  and  dismissed  the  case  with 
prejudice. 

Similarly,  in  McLean  v.  Church  of  Scientology  of  California 
(11th  Cir.  1991)  the  Church  obtained  a  permanent  injunction 
against  Nan  McLean  from  the  district  court  for  violating,  inter 
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for  violating,  inter  alia,  similar  confidentiality  provisions  of  a 
settlement  agreement  which  was  upheld  by  the  Court  of  Appeals. 

Just  last  year,  plaintiff  and  co-parties  settled  the  case  of 
Corvdon  v.  Church  of  Scientology  International,  et  al..  LASC  No. 
C694401,  in  a  settlement  containing  substantially  similar  terms  to 
those  which  plaintiff  seeks  to  enforce  here.  (Declaration  of 
William  T.  Drescher,  para.  2.  The  settlement  terms  actually 
reached  in  that  case  were  repudiated  by  Corydon  after  he  and  his 
counsel  agreed  to  them,  with  the  result  that  Judge  Leon  Savitch 
went  painstakingly  through  the  proposed  agreement  provision  by 
provision.  (Id.  para.  3.)  All  of  the  non-disclosure  terms 
requested  by  the  plaintiff,  which  were  substantially  similar  to 
the  terms  plaintiff  seeks  to  enforce  here,  were  found  by  Judge 
Savitch  to  be  valid  terms  of  the  settlement,  which  he  then  ordered 
to  be  enforced  as  a  judgment  pursuant  to  C.C.P.  §  664.6.  (Id., 

para.  3-4.) 

These  cases  provide  direct  support  for  the  issuance  of  the 
injunction  requested  by  plaintiff.  They  are  neither  refuted  nor 
even  mentioned  by  either  Armstrong  or  Yanny  in  their  135  pages  of 
tantrum-like  argument.  These  cases  alone  lay  waste  to  Armstrong's 
arguments  that  the  Agreement's  provisions  are  illegal,  void  or 
against  public  policy.  The  only  courts  that  have  considered 
similar  agreements  have  found  them  to  be  enforceable. 

These  provisions  are  also  similar  to  provisions  of  a 
settlement  upheld  in  Hoffman  v.  United  Telecommunications.  Inc. 
(D.Kan.  1988)  687  F.Supp.  1512.  Hoffman  involved  a  confidential 
settlement  agreement  between  a  defendant-employer  and  plaintiff - 
employee  in  an  employment  discrimination  case,  which  prohibited 
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condemning  contracts  as  being  against  public  policy. 

Thus  it  has  been  said  by  an  English  judge  that  public 
policy  is  an  unruly  horse  astride  of  which  one  may  be 
carried  into  unknown  paths.  .  .  .  The  power  to  invalidate 
agreements  on  the  ground  of  public  policy  is  so 
far-reaching  and  so  easily  abused  that  it  should  be 
called  into  action  only  in  cases  where  the  dangerous 
tendency  clearly  and  unequivocally  appears  from  the 
contract  itself.  Courts  are  reluctant,  therefore,  to 
declare  a  contract  void  as  against  public  policy,  and 
will  refuse  to  do  so  if  by  any  reasonable  construction  it 
may  be  upheld. 

Maryland  Casualty  Co.  v.  Fidelity  &  Casualty  Co.  of  New  York 

(1925)  71  Cal.App.  492,  497. 5 

California  courts  have  been  reluctant  to  void  contracts  on 
public  policy  grounds.  " 'No  court  ought  to  refuse  its  aid  to 
enforce  a  contract  on  doubtful  and  uncertain  grounds.'"  Moran  v. 
Harris  (1982)  131  Cal.App. 3d  913,  919-920,  182  Cal.Rptr.  519,  522, 

quoting  Stephens  v.  Southern  Pacific  Co.  (1895)  109  Cal.  86, 

89-90,  41  P.  783.  Furthermore,  the  "burden  is  on  the  defendant  to 
show  that  its  enforcement  would  be  in  violation  of  the  settled 
public  policy  of  this  state  .  .  .  ."  Moran  v.  Harris,  p.  920,  182 

Cal.Rptr.  at  522,  quoting  Stephens .  supra .  In  addition,  "(i)n 
determining  whether  the  subject  of  a  given  contract  violates 
public  policy,  courts  must  rely  on  the  state  of  the  law  as  it 
existed  at  the  time  the  contract  was  made."  Moran  v.  Harris.  182 
Cal.Rptr.  at  521.  Armstrong  has  not  carried  his  burden  of  showing 
that  the  terms  of  the  Agreement  were  "clearly  and  unequivocally" 
contrary  to  public  policy  at  the  time  the  contract  was  made. 

Armstrong's  and  Yanny's  citations  which  claim  that  settlement 


Though  not  acknowledged  by  Armstrong,  the  court  in  Maryland  Casualty 
found  no  public  policy  violation  in  the  contract  there.  Consistent  with  the 
facts  herein,  the  parties  to  the  agreement  in  Maryland  Casualty  had  no  duty  to 
the  third  person  which  could  be  breached  by  the  agreement.  71  Cal.  App.  at 
497-98. 
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provisions  which  provide  for  confidentiality  are  "illegal”  are 
misrepresentations  of  the  case  law  which  they  cite,  and  provide  no 
guidance  which  is  relevant  here.  For  example,  the  argument  that 
agreements  not  to  disclose  discreditable  facts  are  illegal  is 
irrelevant.  Armstrong's  agreement  has  no  such  language.  He  is 
not  prevented  from  providing  testimony,  whether  discreditable  or 
otherwise.  Armstrong  relies  upon  Brown  v.  Freese  (1938)  28 
Cal.App.2d  608,  618,  83  P.2d  82,  87,  for  the  proposition  that  "[a] 
bargain  that  has  for  its  consideration  the  nondisclosure  of 
discreditable  facts  ...  is  illegal."  This  statement  does  not 
even  rise  to  the  level  of  dicta.  Brown  involved  an  attempt  to 
specifically  enforce  a  contract  to  make  a  will,  provided  that  the 
beneficiary  remained  faithful  as  a  friend  and  did  nothing  to 
injure  the  testatrix.  There  was  some  question  about  whether  the 
beneficiary  had  disclosed  confidential  information.  Beyond  a 
passing  reference  to  "discreditable  facts"  principle,  the  Court 
did  not  even  reach  this  issue.  Rather,  the  Court  held  that  it  was 
treating  the  contract  in  question  as  legal,  and  then  proceeded  to 
find  it  unenforceable  because  it  contained  terms  which  were  vague 
and  uncertain.  Id.  Such  a  weak  statement  from  a  1938  case  cannot 
be  deemed  precedent.6 


Similarly,  the  hundred-year-old  Tappan  v.  Albany  Brewing  Co. 

(1889)  80  Cal.  570,  case  lends  no  strength  to  Armstrong's  argument.  That 
case  involved  a  party's  duty  of  disclosure  to  the  court  and  to  other  parties 
in  the  case.  Tappan  involved  an  action  for  partition  of  real  property,  in 
which  a  number  of  people  had  interests.  One  of  these  individuals  learned  that 
the  property  had  been  sold  for  much  less  than  its  real  value.  She  was  about 
to  commence  proceedings  to  prevent  confirmation  of  the  sale,  but  was  induced 
not  to  by  interested  parties,  who  agreed  to  pay  her  $1000  if  she  refrained 
from  making  objection  to  the  sale.  The  court  refused  to  enforce  her  claim  for 
the  portion  of  the  $1000  not  paid  to  her,  holding  she  had  concealed  a  fact 
from  the  court  and  the  parties  which  was  material  to  the  parties'  rights  and 
which  "it  was  her  duty  to  make  known."  80  Cal.  at  571-72.  Here,  of  course, 
Armstrong  is  not  prevented  from  making  known  any  fact  which  he  has  an 
affirmative  duty  to  make  known. 
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the  employee  or  her  counsel  from  any  further  participation  in  the 
case,  except  that  the  employee  could  testify  pursuant  to  subpoena. 
The  Equal  Employment  Opportunity  Commission  (EEOC)  moved  to  have 
the  agreement  declared  unenforceable  as  against  public  policy. 

The  court  denied  the  motion,  finding  that  the  " (p) laintiff 's 
interest  in  recovering  monetary  compensation  in  a  private 
settlement  .  .  .  outweighs,  under  the  circumstances  of  this  case, 
any  harm  to  the  public  policy  that  encourages  cooperation  in  an 
investigation  of  the  subject  employer.”  687  F.Supp.  at  1514.  Most 
significantly,  the  court  stated,  "Not  the  least  justification  of 
this  holding  is  plaintiff's  availability  to  testify  completely  and 
truthfully  upon  being  subpoenaed  by  the  EEOC.”  Id.4 

2 .  The  Cases  Cited  By  Armstrong  And  Yannv  Fail 

To  Support  Armstrong's  Efforts  To  Void  The 

Agreement 

Armstrong  would  have  the  Court  accept  a  virtually  limitless 
definition  of  public  policy  and  an  unbounded  obligation  to  refuse 
to  enforce  as  "illegal"  any  contract  arguably  in  contravention  of 
his  open-ended  view  of  public  policy.  (See,  e.g.,  Armstrong 
Opposition  at  35  -  40)  In  fact,  a  case  erroneously  relied  on  by 
Armstrong  strongly  cautions  against  such  indiscriminate  invocation 
of  "public  policy": 

Many  courts  have  cautioned  against  recklessness  in 

4  Yanny  in  particular  devotes  many  pages  of  argument  to  an  attempt  to 
persuade  this  Court  that  Judge  Geernaert  in  Los  Angeles  Superior  Court 
considered  issues  surrounding  the  Agreement  on  their  merits  and  decided  them. 

A  reading  of  the  transcript  of  that  hearing,  however,  discloses  that  nothing 
could  be  farther  from  the  truth.  Prior  to  holding  an  evidentiary  hearing  ' — r— r 
(Reply  Ex.  &— I,  pp.  11—12),  Judge  Geernaert  ruled  that  he  had  no  jurisdiction 
to  decide  whether  or  not  the  Agreement  should  be  enforced.  (Id.  at  63  -  65  See 
also.  Plaintiff's  Opposition  to  Armstrong's  Motion  to  Dismiss  or  Transfer, 
which  is  incorporated  herein  by  reference.  / 
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Similarly  misrepresented  is  Williamson  v.  Superior  Court 


(1978)  21  Cal. 3d  829,  836,  148  Cal.Rptr.  39,  43-44.  In 
Williamson,  the  court  dealt  with  a  situation  where  a  party  got  a 
co-defendant  to  withhold  damaging  testimony  of  its  expert  by 
indemnifying  the  co-defendant  for  any  judgment  it  might  incur. 

This  agreement  between  two  adversarial  co-defendants  to  suppress 
specific  evidence  known  to  be  relevant  to  the  case  in  order  to 
prevent  the  plaintiff  from  recovering  was  found  by  the  court  to 
violate  public  policy.  Id.  at  836,  837,  148  Cal.Rptr.  at  43-44. 
The  court  referred  to  the  sections  of  the  Penal  Code  which  deal 
with  bribing  or  preventing  someone  from  attending  a  trial  to  place 
their  actions  in  perspective.  Id.  fn.3. 

Armstrong's  reliance  on  Allen  v.  Jordanos,  Inc.  (1975)  52 
Cal.App.3d  160,  165,  125  Cal.Rptr.  31,  34  is  equally  misplaced. 

In  Allen,  the  court  found  an  agreement  illegal  which  called  for 
withholding  of  information  from  a  government  agency.7  There  is 
nothing  in  Armstrong's  agreement  which  requires  such  withholding 
of  information.  In  fact,  lawful  process  is  a  specific, 
contractual  exception  to  non-disclosure  requirements.  (Agreement 
para.  7h)  What  is  prohibited  is  volunteering  of  information  and 
agitating  trouble,  not  providing  information  where  it  is  legally 
required. 

Eggleston  v.  Pantages  103  Wash.  458,  175  P.  34  also  fails  to 


n 

In  Allen,  a  major  term  of  the  agreement  in  question  involved  the 
employer  agreeing  not  to  provide  truthful  information  that  the  employee  was 
being  terminated  for  theft  and  dishonesty  to  enable  the  employee  to  collect 
unemployment  benefits  to  which  he  would  not  otherwise  be  entitled,  in  exchange 
for  the  employee's  agreement  not  to  seek  arbitration  of  the  charges*  Allen  v. 
Jordanos,  Inc,  52  Cal.App.3d  at  165,  125  Cal.Rptr.  at  34. 
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help  Armstrong.  In  Eggleston .  the  court  held  that  an  agreement 
not  to  file  an  action  for  the  appointment  of  a  receiver  after  the 
action  had  already  been  "instituted”  by  certain  stockholders 
obstructed  "justice  of  the  purpose  of  wronging  others  interested." 
Thus,  Eggleston,  like  Tappan  v.  Albany  Brewing  Co.  (1889)  80  Cal. 
570,  see  note  9,  supra .  involved  an  agreement  not  to  take  action 
in  a  case  in  which  nonaction  would  have  direct  adverse  effects  on 
the  rights  of  others  having  an  interest  in  that  case. 

Marv  R.  v.  B.  &  R.  Corp.  (1983)  149  Cal.App.3d  308,  196 
Cal.Rptr.  871,  873,  is  also  distinguishable  from  this  case  in 
crucial  respects.  There  the  trial  court,  in  dismissing  the 
action,  issued  a  blanket  order  to  "the  parties,  their  agents  or 
representatives  never  to  discuss  the  case  with  anyone."  Thus,  the 
court's  order  prohibited  the  parties  and  others,  under  penalty  of 
contempt,  from  complying  with  an  administrative  or  other  subpoena 
which  the  Division  of  Medical  Quality  might  have  issued  or  even 
from  complying  with  subpoena  to  testify  in  court.  The  court 
specifically  emphasized  that  the  Division's  "statutory  obligation 
to  the  medical  profession  and  the  public  to  investigate  all 
complaints  of  physician  misconduct"  in  California  was  effectively 
blocked  by  the  blanket  silencing  order.  Id.  at  315,  196  Cal.Rptr. 
at  875.  In  stark  contrast,  the  Armstrong  Agreement  does  not 
interfere  with  judicial  or  administrative  process.  The  terms 
against  voluntary  cooperation  fall  far  short  of  an  order  banning 
all  communications.  In  addition,  no  public  agency's  statutory 
obligations  are  hampered  in  any  way  by  the  Agreement.  The  "public 
interest"  which  Armstrong  sanctimoniously  invokes  in  is  no  way 
equivalent  to  the  public  interest  present  in  Marv  R. 
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Precision  Instrument  Manufacturing  Co.  v.  Automotive 
Maintenance  (1945)  324  U.S.  806,  65  S.Ct.  993,  offered  by  Yanny  in 

aid  of  Armstrong,  is  entirely  inapposite  here.  There,  one  party 
had  become  aware  of  a  fraud  (perjury)  being  perpetrated  in  an 
interference  proceeding  before  the  United  States  Patent  Office  in 
which  it  was  involved.  Rather  than  report  the  fraud  to  the  Patent 
Office,  the  party  induced  the  perjurer  and  others  to  enter  an 
agreement  never  to  question  the  validity  of  patents  that  might 
have  been  issued  on  the  application  in  dispute  in  the  interference 
proceeding.  The  Court  held  that  parties  having  applications  or 
proceedings  pending  before  the  Patent  Office  have  "an 
uncompromising  duty  to  report  to  it  all  facts  concerning  possible 
fraud  or  inequitableness  underlying  the  applications  in  issue." 

342  U.S.  at  818.  The  Court  held  that  the  settlement  of  the 
proceeding  "upon  knowledge  or  reasonable  belief  of  perjury  which 
is  not  revealed  to  the  Patent  Office  .  .  .  lacks  equitable  value 
which  entitles  it  to  be  enforced.  .  .  ."  324  U.S.  at  819. 

Precision's  failure  to  disclose  fraud  in  the  proceeding  in 
which  it  was  a  party  is  wholly  unlike  the  Church's  Agreement 
securing  no  voluntary  cooperation  with  its  adversaries  in  the 
future.  The  alleged  "public  interest"  in  Armstrong's  free 
speech,  cannot  transform  the  Church's  legal  actions  into  illegal 
ones.8 


8  In  support  of  his  contention  that  an  alleged  public  interest  in 
disclosures  regarding  Scientology  should  override  the  agreement ,  Armstrong 
relies  on  the  district  court  opinion  in  New  Era  Publications,  International 
APS  v.  Henry  Holt  &  Co.,  (S.D.N.Y.  1988)  695  F.Supp.  1493,  and  entirely 
disregards  the  decision  of  the  Court  of  Appeals  in  that  case.  New  Era 
Publications,  International  APS  v.  Henry  Holt  &  Co.  (2d  Cir.  1989)  873  F.2d 
576,  cert  den  110  S.Ct.  1168.  The  United  States  Court  of  Appeals  for  the 
Second  Circuit  held  that  but  for  its  delay  in  filing  suit.  New  Era,  the 
publishing  arm  of  the  Church  of  Scientology,  would  have  been  entitled  to 
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In  short,  in  the  cases  cited  by  Armstrong  and  Yanny  which  did 
find  contractual  non-disclosure  provisions  to  be  illegal  or  void 
for  public  policy  reasons,  there  was  specific  evidence  needed  in 
connection  with  a  trial  or  a  government  investigation  of 
entitlement  to  benefits  which  someone  had  agreed  not  to  divulge 
under  any  circumstances.  In  contrast,  the  Agreement  here 
specifically  recognizes  that  Armstrong  will  provide  evidence  when 
called  upon  to  do  so  by  legal  process  in  connection  with  any 
matter.  Such  agreements  have  been  upheld  by  courts  as  legal, 
where  a  party  agreed  not  to  voluntarily  testify,  but  testimony 
pursuant  to  subpoena  was  specifically  excepted  from  the 
agreement.9  Hoffman  v.  United  Telecommunications,  Inc.,  supra; 
Wakefield,  supra :  McLean ■  supra.  Even  prior  to  signing  the 
Agreement,  Armstrong  was  not  required  to  voluntarily  furnish 
testimony  for  anyone.  Furthermore,  there  is  no  claim  by  Armstrong 
that  particular  information  he  had  was  suppressed  as  evidence  for 
some  specific  proceeding.  Thus  there  is  simply  no  similarity 
between  Armstrong's  situation  and  the  very  specific  cases  he 


enjoin  publication  of  Bare-faced  Messiah  because  the  book  infringed  New  Era's 
copyrights  in  unpublished  works  authored  by  Scientology  founder  L.  Ron 
Hubbard.  See  873  F.2d  at  583-84.  Thus,  the  Court  of  Appeals  rejected  the 
notion  that  strong  public  interest  in  Scientology  documents  can  override 
copyrights.  Similarly,  "public  interest"  cannot  override  the  contractual 
rights  of  the  parties  to  the  agreement  here. 


It  must  also  be  noted  here  that  Armstrong's  contentions  that  the 
mutual  release  agreement  violates  California  Penal  Code  §136.1  or  that  the 
Agreement's  terms  are  criminal  are  absurd  and  outrageous.  Section  136.1 
addresses  the  situation  in  which  a  person  offers  a  bribe  to  a  witness  or 
someone  about  to  be  called  as  a  witness  in  order  to  procure  that  person's 
nonattendance  at  trial.  Here,  the  Agreement  does  not  provide  that  Armstrong 
"shall  not  attend  a  trial  or  other  judicial  proceeding."  To  the  contrary,  i 
acknowledges  the  duty  to  respond  to  lawful  process. 
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10 

B.  The  Agreement  Does  Not  Violate  Public  Policy 

Armstrong  argues  vigorously  that  the  plaintiff  may  not  ask 
the  Court  to  enforce  the  contract  to  which  he  agreed  because  it 
would  violate  either  his  own  First  Amendment  right  to  freely  speak 
or  the  rights  of  "the  public"  to  hear  what  he  has  to  say. 

However,  it  is  well-established  that  individuals  may  enter  into 
valid  contracts  which  restrict  First  Amendment  rights  or  other 
constitutional  rights.  ITT  Telecomm  Products  Corporation  v. 

Doolev  (1989)  214  Cal.App.3d  307,  319,  262  Cal.Rptr.  773,  780 
(Free  speech  rights  held  waived  by  contractual  nondisclosure 
agreement);  In  re  Steinberg  (1983)  148  Cal.App.3d  14,  20,  195 
Cal.Rptr.  613,  617  (Movie  maker's  First  Amendment  right  to 
disseminate  his  movie  was  limited  by  agreement  to  submit  movie  for 
editing  prior  to  release) ;  D.H.  Overmver  Co.  v.  Frick  Co.  (1972) 
405  U.S.  174,  185,  187,  92  S.Ct.  775,  782,  783,  31  L.Ed.2d  124 
(Debtor  may  waive  rights  to  prejudgment  notice) . 

In  ITT  Telecomm  Products,  supra ,  ITT  entered  into  an 
employment  contract  with  Dooley,  which  included  a  provision  that 
Dooley  would  not  disclose  "any  secret  or  confidential  knowledge" 
which  he  acquired  during  the  course  of  his  employment  without 
prior  consent  of  ITT.  214  Cal.App.  at  312.  After  Dooley  left 
ITT's  employment,  he  worked  as  a  paid  consultant  to  Intercomsa,  a 


Yanny 's  urgings  that  an  injunction  would  deprive  him  of  Armstrong's 
"vital"  testimony  is  pure  invention.  On  March  17,  1992,  Yanny  deposed 

Armstrong  for  more  than  three  hours.  (Reply  Ex.  _  ,  Declaration  of  William 

T.  Drescher,  para.  17)  That  deposition  is  scheduled  to  continue  on  April  7, 
1992.  Yanny 's  complaint  is  not  that  he  may  not  obtain  Armstrong's  testimony, 
but  that  he  is  prevented  from  obtaining  Armstrong's  aid  in  Yanny 's  systematic 
attempts  to  violate  his  own  fiduciary  duties  to  his  former  clients.  See  also. 
Plaintiff's  Objection  to  Yanny 's  Amicus  Curiae  Brief. 
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company  which  was  preparing  for  litigation  against  ITT  because  of 
its  dissatisfaction  with  a  telephone  switching  system  that 
Intercomsa  had  purchased  from  ITT.  Dooley  gave  Intercomsa 
detailed  information  that  he  had  obtained  while  working  at  ITT, 
and  information  which  he  obtained  from  another,  unnamed  employee 
of  ITT.  He  met  with  Intercomsa 's  lawyers,  and  "provided 
Intercomsa  with  information  for  the  purpose  of  assisting  it  in 
litigation  with  ITT."  Id.  at  312-313.  ITT  sued  Dooley  for  breach 
of  contract  and  appropriation  of  trade  secrets.  To  the  trial 
court,  Dooley  successfully  argued  that  his  disclosures  were 
privileged  pursuant  to  the  statutory  privilege  for  statements  made 
in  judicial  proceedings  and  the  First  Amendment.  The  Court  of 
Appeal,  however,  ruled  that  Dooley  was  contractually  bound  by  his 
agreement  not  to  disclose  ITT's  trade  secrets,  and  reversed  the 
trial  court's  entry  of  summary  judgment.  Id.  at  321,  324.  In  so 
holding,  the  Court  found  that  "it  is  possible  to  waive  even  First 
Amendment  free  speech  rights  by  contract,"  and  that  Dooley  had 
done  so.  Id.  at  318  -  319. 

Negative  or  restrictive  covenants  in  contracts  have  also  been 
held  valid  in  a  number  of  instances  such  as  non-disclosure  of 
trade  secrets  and  enforcement  of  non-compete  agreements  which 
involve  the  voluntary  relinquishment  of  First  Amendment  rights. 

In  all  these  instances,  the  injunctive  power  of  the  Court  has  been 
used  to  enforce  the  terms  of  the  agreements.  Merrill  Lvnch. 

Pierce.  Fenner  &  Smith.  Inc,  v.  Stidham  (5th  Cir.  1981)  658  F.2d 
1098  (broker  permanently  enjoined  from  violating  restrictive 
covenant  in  contract  requiring  that  records  remain  confidential) ; 
Zoecon  Industries  v.  American  Stockman  Tag  Company  (5th  Cir.  1983) 
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713  F.2d  1174  (permanent  injunction  issued  against  use  of  trade 
secrets  on  breach  of  confidential  relationship  with  former 
employer);  NCH  Corporation  v.  Share  Coro.  (5th  Cir.  1985)  757  F.2d 
1540  (court  had  power  to  enforce  contact  by  granting  injunction 
restraining  employees  from  competing  with  former  employer) . 

Courts  have  also  entered  injunctions  in  the  absence  of 
agreements,  notwithstanding  claims  that  the  injunction  would 
violate  First  Amendment  or  other  constitutional  rights. 
Westinahouse  Electric  Corporation  v.  Schlesinqer  (4th  Cir.  1976) 
542  F. 2d  1190,  1211  cert  den  431  U.S.  924  (court  may  enter 
injunction  against  violation  of  statute  providing  for  non¬ 
disclosure  of  certain  information) ;  Galella  v.  Onassis  (2d  Cir. 
1973)  487  F.2d  986,  998-99  (photographer  enjoined  from  coming  too 
close  to  President's  widow  or  children);  Lewis  v.  S.S.  Baune  (5th 
Cir.  1976)  534  F.2d  1115,  1122  (courts  have  the  power  to  enjoin 
harassment  or  repeated  invasions  of  privacy) ;  In  re  Martin-Triqona 
(D. Conn.  1983)  573  F.Supp.  1245  aff 'd.  737  F.2d  1254  (2d  Cir. 

1984)  (party  enjoined  from  filing  law  suits  without  prior 
permission  of  the  court.)11 

Non-disclosure  clauses  are  standard  in  many  contracts  and  do 
not  violate  the  First  Amendment.  The  non-disclosure  provision  of 
the  Agreement  should  be  enforced.  This  is  clearly  distinct  from 


11  Armstrong's  discussion  of  the  decision  in  New  Era  Publications 
Intern,  v.  Henrv  Holt  S  Co.  (S.D.N.Y  1988)  684  F.Supp.  808,  Opposition  at  pp. 
60-61,  is  both  irrelevant  and  misleading.  The  language  from  that  District 
Court  decision  which  Armstrong  quotes  was  later  emphatically  repudiated  by  the 
Court  of  Appeals  in  New  Era  Publications  v.  Henrv  Holt  S  Co.  (2d  Cir.  1989) 

873  F.2d  576.  Of  course,  the  agreement  with  Armstrong  does  not  prevent  the 
media  or  anyone  else  from  discussing  L.  Ron  Hubbard  and  the  Church  of 
Scientology.  Further  the  Court  of  Appeals  forcefully  rejected  the  First 
Amendment  analysis  of  the  District  Court  and  stated  that  in  the  absence  of 
laches  in  that  case  it  would  have  been  proper  for  an  injunction  to  issue 
against  publication  of  a  book  hostile  to  L.  Ron  Hubbard  and  the  Church  of 
Scientology  which  infringed  Mr.  Hubbard's  copyrights.  873  F.2d  at  583-84. 
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the  situation  that  was  facing  the  Court  in  Organization  for  a 
Better  Austin  v.  Keefe  (1971)  402  U.S.  415,  91  S.Ct.  1575,  which 
is  relied  upon  by  Armstrong  on  page  57  of  his  response.  In  Keefe, 
there  was  no  agreement  of  any  kind  entered  into  between  the 
parties  which  would  have  prevented  disclosure  of  certain 
information.  The  Court  held  that  the  injunction  was  improper 
where  it  was  not  utilized  to  redress  any  private  wrongs.  Keefe, 
at  418-19.  The  injunction  requested  against  Armstrong  is 
different.  It  seeks  to  redress  a  private  wrong,  which  is 
Armstrong's  violation  of  the  terms  of  his  Settlement  Agreement. 

Public  policy  favors  enforcement  of  settlement  agreements. 

The  law  highly  favors  settlement  agreements  and  they  will  be 
upheld  by  the  courts  whenever  possible.  Phelps  v.  Kozakar  (1983) 
146  Cal. App. 3d  1078,  1082,  194  Cal.Rptr.  872,  874.  To  hold 
otherwise  would  destroy  the  public's  confidence  in  settlement 
agreements  and  the  power  of  the  court.12 
C.  The  Agreement  Is  Not  Vague  Or  ambiguous  And  Is 

Specifically  Enforceable 

Armstrong  argues  that  the  Agreement  should  not  be  enforced 
because  it  would  require  the  Court  to  be  involved  in  supervision 
of  its  performance,  relying  upon  Thaver  Plymouth  Center,  Inc,  v. 
Chrysler  Motors  Corp.  (1967)  255  Cal. App. 2d  300,  63  Cal.Rptr.  148. 
However,  Thaver  involved  the  claimed  breach  of  an  automobile 
dealership  and  distribution  contract.  The  Court  refused  to  decree 


1  As  discussed  herein,  there  is  no  validity  to  Armstrong's  arguments 
regarding  the  non-disclosure  provision.  However,  even  if  there  were  such  a 
provision,  the  severability  clause,  paragraph  16  of  the  agreement,  would  still 
render  all  the  remaining  sections,  including  the  requirement  of  not  aiding 
adverse  litigants,  enforceable. 
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specific  performance  because  it  would  be  required  to  be  involved 
in  the  " impossible  task  of  supervising  continuous  performance  by 
the  parties. "  255  Cal.App.2d  at  304.  That  task  would  include 

supervising  the  maintenance  of  dealership  records,  the  processing 
of  orders,  the  establishment  of  prices  for  new  models  and 
potential  price  changes,  rebates  to  dealers,  incentive  sales 
programs,  handling  of  discontinued  models,  and  advertising 
campaigns.  Id.  at  304-305.  It  is  not  surprising  that  the  court 
would  refuse  to  be  involved  in  such  a  supervisory  process. 

The  other  authorities  relied  upon  by  Armstrong  are  similarly 
inapplicable.  For  example,  in  Whipple  Quarry  Co.  v.  L.C.  Smith 
(1952)  114  Cal . App . 2d  214,  249  P.2d  854,  the  court  refused  to  be 

involved  in  ordering  the  performance,  and  then  supervising, 
affirmative  covenants  to  operate  a  quarry  as  a  commercial  quarry, 
sell  to  the  public  at  prevailing  rates  and  pay  royalties  to  the 
plaintiffs.  114  Cal. App.  2d  at  216.  In  Long  Beach  Drug  Co.  v. 
United  Drug  Co.  (1939)  13  Cal. 2d  158,  88  P.2d  698  the  court 
refused  to  decree  specific  performance  of  succession  of  acts 
consisting  of  compelling  defendant  to  sell  to  plaintiff,  plaintiff 
purchasing  from  defendant,  maintenance  of  retail  prices  over  an 
indefinite  term. 

In  contrast,  the  Agreement  here  does  not  require  a  succession 
of  acts.  It  merely  requires  Armstrong  to  refrain  from  clearly 
defined  conduct.  As  has  been  shown  by  Armstrong's  own  admissions, 
he  well  understands  the  conduct  which  is  prohibited.  The  Court 
will  not  be  compelled  to  supervise  a  succession  of  acts  continuing 
over  a  long  period  of  time.  It  will  only  be  involved  in 
determining  whether  Armstrong  violated  the  prohibitions  which  he 
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has  long  known  and  understood. 

There  is  also  no  way  that  the  Agreement  can  by  any  stretch  of 
the  imagination  be  deemed  an  improper  restraint  of  trade,  as 
Armstrong  claims.  (Opposition  at  52)  Armstrong  has  stated  in 
sworn  declarations  that  he  is  "a  philosopher,  writer  and  artist  by 
trade,"  Ex.  1(f)  in  Support  of  Preliminary  Injunction,  Declaration 
of  Gerald  Armstrong,  and  that  his  "help"  to  plaintiff's 
adversaries  is  "freely  granted."  Id.  If  he  is  now  charging  for  his 
services,  and  calling  himself  a  paralegal,  he  will  not  be 
restrained  from  performing  any  paralegal  services  for  anyone  — 
except  that  he  may  not  work  on  that  subset  of  cases  involving 
plaintiff  and  related  entities.  Restrictions  such  as  these  are 
part  of  settlement  and  employment  agreements  everywhere,  and  are 
easily  and  routinely  enforced. 

IV. 

THE  LIKELIHOOD  THAT  PLAINTIFF  WILL  SUCCEED  ON  THE  MERITS 

IS  NOT  VITIATED  BY  ARMSTRONG'S  CLAIMED  AFFIRMATIVE 

DEFENSES 

Armstrong's  claimed  defenses  do  not  shake  even  slightly  the 
unchallenged  showing  by  plaintiff  that  it  is  likely  to  succeed  on 
the  merits. 

A.  Laches 

Plaintiff  has  not  delayed  in  seeking  a  remedy  here;  indeed, 
as  soon  as  plaintiff  became  certain  that  Armstrong's  breaches  were 
not  simply  a  single,  isolated  incident,  but  an  intentional  series 
of  activities,  plaintiff  moved  in  Los  Angeles  Superior  Court  for 
relief.  Thereafter,  Armstrong  engineered  a  45-day  delay  in  a 
hearing  on  the  merits.  After  that  court  determined  that  it  lacked 
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jurisdiction,  plaintiff  retained  local  counsel  in  Armstrong's  home 
county  to  represent  it  in  this  action.  Any  delay  in  the  hearing 
of  plaintiff's  motion  has  been  occasioned  by  Armstrong's  repeated 
requests  for  continuance,  and  challenge  of  the  first  sitting 
judge. 

B.  Estoppel  and  Mutuality 

Armstrong's  "estoppel"  and  "mutuality"  arguments  are  equally 
specious.  The  provision  which  Armstrong  recites  provides  that 
evidence  developed  in  Armstrong  I  will  not  be  used  by  either  party 
"against  the  other  in  anv  future  litigation."  (Agreement,  para. 

71)  Plaintiff  has  not  used  any  information  against  Armstrong; 
Armstrong  is  not  a  party  to  the  cases  which  he  cites. 

Armstrong  argues  that  the  Agreement  must  fail  because  the 
provisions  which  plaintiff  seeks  to  enforce  were  not  reciprocal. 
This  argument  is  based  upon  a  misapprehension  of  the  doctrine  of 
mutuality  of  obligation. 

In  a  bilateral  contract  the  two  parties  must  exchange 
promises  representing  binding  legal  obligations  to  render  the 
contract  enforceable.  Larwin-Southern  California.  Inc,  v.  JGB 
Investment  Co.  (1979)  101  Cal.App.3d  626,  637,  162  Cal.Rptr.  52, 

57.  As  consideration  for  moving  party's  promise  not  to  disclose 
certain  information  SCI  paid  him  a  considerable  sum  of  money. 

This  promise  in  exchange  for  a  payment  constitutes  mutuality  of 
obligation.  Id.  (See,  e.g.,  1  Witkin  Summary  of  Cal.  Law  (9th 
ed.  1987)  §  228  et  seq. ,  pp.  236-238.) 

The  cases  cited  in  Armstrong's  Memorandum  actually  illustrate 
this  principle.  Harper  v.  Goldschmidt  (1909)  156  Cal.  245,  248; 
Matte i  v.  Hopper.  51  C.2d  119,  330  P.2d  625  (1958).  They  do  not. 
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as  contended,  stand  for  the  principle  that  "reciprocal 
performance"  means  performance  in  kind.  Id.  Rather,  all  cases 
cited  by  Armstrong  involve  land  sale  contracts  in  which  money  is 
exchanged  for  a  promise  to  convey  real  property.  When  money  is 
exchanged  for  a  promise  to  convey  land,  that  contract  represents 
mutuality  of  obligation  and  is  enforceable.  Id.  The  issue  of 
reciprocity  arises  only  in  the  context  of  whether  or  not  there  was 
a  reciprocal  writing  in  the  Harper  case,  and  whether  or  not  a 
"satisfaction"  clause  made  a  promise  illusory  in  Mattel.  Id. 

There  is  no  support  whatsoever  in  the  cases  cited  for  Armstrong's 
contention  that  the  promises  and  performance  under  the  Settlement 
Agreement  are  unenforceable  for  lack  of  mutuality  of  obligation. 

C.  Duress 

Armstrong's  "duress"  claim  is  simply  frivolous.  Armstrong 

settled  hotly  contested  litigation,  in  which  he  had  been 
represented  by  counsel,  freely  and  voluntarily  and  with  full 
representation  as  to  the  settlement  as  well,  for  substantial 
monetary  consideration.  At  the  signing  of  the  Agreement,  both 
Armstrong  and  his  counsel  clearly  understood  the  terms  of  the 
Agreement.13  A  videotape  was  made  of  the  signing  by  Armstrong, 


A  key  point  regarding  the  content  of  the  Agreement  is  that  the 
failure  to  have  reciprocal  confidentiality  and  non-disclosure  agreements  with 
Armstrong  was  intentional,  and  he  and  his  attorney  were  aware  of  this  fact. 
Armstrong  had  engaged  in  attacks  on  the  Scientology  religion  and  furnished  aid 
to  litigants  in  other  matters  against  Scientology  parties.  There  was  no 
possible  way  they  would  have  agreed  to  a  non-disclosure  provision  binding 
them,  and  this  fact  was  well-known  to  Armstrong  and  counsel.  (Declaration  of 
Lawrence  E.  Heller,  para.  5.)  The  fact  that  this  concern  was  quite  real  is 
evidenced  by  Armstrong's  opposition.  Each  of  the  instances  where  Armstrong 
claims  thar  information  about  him  was  disseminated  to  others  was  a  situation 
in  which  harangues  by  him  against  the  plaintiff  or  other  Scientology  churches 
were  being  used  somewhere,  and  it  was  necessary  for  correct  information  to  be 
provided  in  order  to  present  a  true  picture.  To  do  so  was  entirely  in  keeping 
with  the  intent  of  the  parties  in  the  settlement  to  put  an  end  to  all  past 
conflicts  and  get  on  with  life.  If  these  attacks  by  Armstrong  could 
continually  resurface  to  prevent  that  from  occurring,  this  intent  could  never 
come  to  fruition.  (Declaration  of  Lawrence  E.  Heller,  para.  6.) 
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which  shows  that  Armstrong  was  obviously  relaxed  and  happy  and 
joking  about  his  unusual  signature.  He  manifested  no  reservations 
about  the  signing,  and  in  questioning  by  plaintiff's  attorney,  he 
acknowledged  that:  1)  his  attorney  had  explained  the  legal  and 
factual  ramifications  of  the  documents  to  him;  2)  he  understood 
what  he  was  signing  and  had  no  questions  about  it;  3)  he  knew  it 
was  a  settlement  of  litigation  with  all  of  his  attorneys'  clients 
involved  in  similar  litigation  at  the  same  time;  4)  he  had  read 
and  comprehensively  reviewed  the  documents;  and  5)  he  was  not 
suffering  any  duress  or  coercion  in  connection  with  signing  them. 

A  copy  of  the  videotape  has  been  provided  to  the  Court,  in  the 
event  that  the  Court  would  like  to  satisfy  himself  that  there  was 
no  coercion  involved. 

What  Armstrong's  new  sworn  testimony  admits  is  that  he 
deliberately  defrauded  the  Church  into  paying  him  $800,000  when  he 
had  no  intention  of  keeping  any  of  the  promises  he  was  making.  If 
he  did  so  on  the  advice  of  his  lawyer,  he  may  have  a  claim  against 
that  lawyer.  Such  a  claim  cannot  act  as  a  defense  against  the 
defrauded  party:  plaintiff.  Should  there  be  any  doubt  as  to 
Armstrong's  state  of  mind  at  the  time  the  Agreement  was  signed, 
the  Court  has  only  to  view  the  videotape  of  that  event.  The 
evidence  weighs  overwhelmingly  in  plaintiff's  favor. 

V. 

THE  IRRELEVANT  AND  PREJUDICIAL  MATERIAL  INTERJECTED 

INTO  THIS  MATTER  BY  YANNY  AND  ARMSTRONG  MUST  BE  STRICKEN. 

AND  THEY  AND  THEIR  COUNSEL  ADMONISHED 
For  the  first  thirty  or  more  pages  of  each  of  their  papers, 
Armstrong  and  Yanny  inveigh  against  plaintiff,  its  lawyers,  its 
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religion  and  that  religion's  founder,  with  barely  passing  mention 
made  of  the  Agreement  and  its  breach,  which  are,  of  course,  the 
only  issues  before  the  Court  on  this  motion.  These  invective- 
filled  and  irrelevant  arguments  are  accompanied  by  literally  every 
document  that  either  of  these  Scientology-haters  could  locate, 
from  any  nation,  any  year,  invented  by  anyone  and  authenticated  by 
no  one,  that  they  hoped  would  smear  plaintiff  in  the  eyes  of  the 
Court.14  Rather  than  enlightening  the  Court  as  to  the  facts  and 
issues  raised  by  plaintiff's  motion,  these  arguments  and  documents 
are  a  massive  attempt  to  obscure,  confuse  and  distract.  They 
should  be  stricken  and  ordered  removed  from  the  Court's  files. 

The  rule  is  well-established,  in  California  and  elsewhere, 
that  the  Court  may  order  stricken  from  a  pleading  or  other  paper 
matters  which  are  irrelevant,  scandalous  or  improper.  Fisher  v. 
Larsen  (1983)  138  Cal.App.3d  627,  646-647,  188  Cal.Rptr.  216,  230, 

cert,  den.  464  U.S.  959,  104  S.Ct.  390;  Hill  v.  Wrather  (1958)  158 
Cal.App.2d  818,  823,  323  P.2d  567,  569.  Matters  such  as  the 
religious  invective  set  forth  in  the  Armstrong's  papers  have  been 
held  to  be  properly  stricken.  Bernstein  v.  N.  V.  Nederlandsche- 
Amerikaansche  Stoomyaart-Maatschappin  (S.D.N.Y.  1946)  7  F.R.D.  63, 

appeal  dismissed,  161  F.2d  733,  cert,  denied  332  U.S.  771,  68 
S.Ct.  84. 

While  plaintiff  has  no  desire  to  burden  the  Court  with 
exhaustive  refutation  of  each  of  the  outrageous  irrelevancies 


14  Indeed,  many  of  the  documents  are  documents  which  Armstrong  was 
bound  by  the  Agreement  to  give  to  plaintiff,  retaining  no  copies.  (Reply  Ex. 
2,  Declaration  of  Lynn  R.  Farny,  para.  9.)  True  to  form,  these  documents  are 
offered  to  the  Court  not  by  Armstrong,  but  by  Yanny,  making  Armstrong's  breach 
concerning  them  twofold:  first,  keeping  them,  and  second,  passing  them  to 
Yanny. 
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urged  by  Armstrong  and  his  cohort,  plaintiff  similarly  cannot 
permit  Armstrong  and  Yanny  to  fill  the  archives  of  the  Court  with 
page  after  page  of  unanswered  mud-slinging.  Accordingly,  the 
Declaration  of  Lynn  R.  Farny  and  exhibits  thereto,  filed 
concurrently  herewith,  is  offered  to  the  Court  in  the  event  that 
the  materials  filed  by  Yanny  and  Armstrong  are  not  ordered 
stricken  by  the  Court.  That  declaration,  and  those  exhibits, 
demonstrate  with  competent  evidence  that: 

Far  from  seeking  to  "hide  from  the  light  of  day,"  plaintiff 
is  the  Mother  Church  of  a  large,  fast-growing,  and  worldwide 
religion,  which  has  enjoyed  recognition  of  its  religious  bona 
fides  from  courts  around  the  world.  (Farny  Dec.,  para.  3-4)  L. 

Ron  Hubbard's  seminal  work  on  the  subject,  Dianetics:  the  Modern 
Science  of  Mental  Health  has  been  a  bestseller  repeatedly  since 
its  publication  in  1955,  with  more  than  14  million  copies  sold  in 
over  26  languages.  (Id.,  para.  6)  Indeed,  for  Scientology  immense 
popularity  is  the  rule  of  the  day.  Only  a  handful  of  ex-members 
such  as  Armstrong  have  ever  sought  to  attack,  destroy  or  impede 
what  millions  regard  as  "the  road  to  spiritual  freedom."  (Id., 
para.  5.) 

Plaintiff  and  its  affiliate  churches  have  long  been  at  the 
forefront  of  social  reform.  When  media  blasts  such  as  the  Time 
article  attached  to  Armstrong's  papers  attempted  to  blunt  the 
investigation  by  related  entities  into  the  dangerous  psychiatric 
drug,  Prozac,  plaintiff,  in  a  campaign  financed  by  its  membership, 
printed  the  truth  in  a  series  of  full-page  advertisements  in 
U.S.A.  Today,  culminating  in  a  28-page  insert.  (Id.,  para.  24, 
Exhibits  P  and  Q  thereto) . 


27 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

p.pi 


Many  of  the  Exhibits  filed  by  Yanny  were  documents  that  were 
given  to  him  by  plaintiff,  in  confidence,  when  Yanny  was 
plaintiff's  lawyer.  Their  use  here  is  prima  facie  evidence  of 
Yanny 's  breach  of  fiduciary  duty  to  plaintiff,  his  former  client. 
(Farny  Dec.,  para.  11). 

Many  of  the  exhibits  filed  by  Yanny  were  documents  which 
Armstrong  was  required,  pursuant  to  the  Agreement,  to  return  to 
plaintiff.  Their  appearance  in  Yanny 's  papers  is  a  demonstration 
of  a  double  breach  by  Armstrong,  both  of  the  Agreement's 
requirement  that  he  surrender  all  copies  of  the  documents,  and  of 
the  provision  that  he  not  discuss  or  distribute  the  documents. 
(Id.,  para.  9).  Their  use  by  Yanny  here  is  illustrative  of  the 
type  of  situation  which  the  Church  sought  to  provide  in  the 
Agreement . 

Armstrong's  assertion  that  plaintiff's  efforts  to  enforce  its 
bargained-for  Agreement  is  somehow  representative  of  a  "fair  game" 
policy  is  merely  an  echo  of  the  ploy  which  he  successfully  used  to 
trick  Judge  Breckenridge  in  Armstrong  I.  As  Armstrong  well  knows, 
"fair  game"  was  a  term  used  in  the  Church  for  only  a  short  while 
in  the  1960s,  and  even  then  it  did  not  have  the  sinister  context 
with  which  Armstrong  hopes  to  imbue  it.  It  meant  simply  that  an 
individual  so  labelled  was  not  entitled  to  the  protection  of  the 
Church's  ecclesiastical  justice  system,  which  is  available  only  to 
members  of  the  Church  who  are  in  good  standing.  It  was  canceled 
in  1967.  (Id.,  para.  13) 

In  Armstrong  I.  Judge  Breckenridge  found  that  the  Church  had 
made  out  a  prima  facie  case  of  conversion,  breach  of  fiduciary 
duty,  and  breach  of  confidence  against  Armstrong,  and  that  Mary 
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Sue  Hubbard  had  made  out  a  prima  facie  case  of  conversion  and 
invasion  of  privacy.  However,  the  Court  went  on  to  find  that 
Armstrong  was  "justified"  in  his  misconduct,  because  of  an  alleged 
"fear"  of  the  Church  on  Armstrong's  part.  Armstrong  was  permitted 
to  introduce  testimony  by  himself  and  a  handful  of  other  clients 
of  Armstrong's  counsel  on  the  purported  "bad  acts"  of  the  Church. 
The  Church,  however,  was  not  permitted  to  introduce  any  rebuttal 
evidence,  because  Judge  Breckenridge  held  that  the  evidence  was 
only  admitted  to  show  Armstrong's  alleged  "state  of  mind."  (Id., 
para.  12)  It  is  this  one-sided  and  incomplete  showing  which  led  to 
the  Memorandum  Decision  quoted  by  Armstrong  on  pp.  7-9  of  his 
Opposition.  As  demonstrated  by  plaintiff  in  its  moving  papers, 
Armstrong's  purported  "fear"  was  in  reality  a  sham,  and  a  fraud 
upon  that  court.  Motion  for  Preliminary  Injunction  at  10-12. 15 

Armstrong's  reliance  on  the  Wollersheim  decision  (Opposition, 
p.3,  fn.  3)  is  equally  a  sham.  That  decision  has  been  vacated  by 
the  United  States  Supreme  Court  and  remanded.  Ill  S.Ct.  1298 
(1991) .  It  is  precedent  for  nothing. 

The  foregoing  is  just  a  sampling  of  the  stack  of  false  and 
irrelevant  material  with  which  Armstrong  has  tried  to  bury  this 
Court.  It  should  all  be  stricken,  and  Armstrong  and  his  counsel 
admonished  not  to  so  burden  the  Court  again. 

/  /  / 


15  Plaintiff  introduced  a  videotape  and  transcript  which  show 
Armstrong's  covert  efforts  to  attack  plaintiff,  with  Armstrong  boasting  of  his 
fearlessness  just  after  his  trial  before  Judge  Breckenridge.  Armstrong's 
response  to  this  showing  is  extraordinary.  He  never  once  denies  that  he  said 
and  did  what  plaintiff  asserted,  nor  does  he  claim  that  any  portion  of  the 
evidence  so  submitted  is  inaccurate.  Instead,  Armstrong  rails  an  ad  hominem 
attack  on  a  private  investigator  purportedly  involved  in  the  taping.  By  his 
silence,  Armstrong  has  yet  again  admitted  the  truth  of  plaintiff's 
allegations. 
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VI 


CONCLUSION 


This  is  a  straightforward  case  with  discrete  legal  issues, 
which  plaintiffs  hope  can  be  quickly  tried  at  the  Court's  earliest 
convenience.  as  demonstrated  herein,  the  balance  of  the  equities 
sharply  favors  plaintiff.  Plaintiff  will  suffer  substantial  and 
irreparable  harm  due  to  Armstrong's  systematic  violations  of  the 
Settlement  Agreement.  In  contrast,  Armstrong  will  suffer  no  harm 
during  the  brief  interval  until  this  case  can  be  tried  on  its 
merits  by  simply  refraining  from  aiding  other  anti-Scientology 
litigants. 

For  all  of  the  foregoing  reasons,  plaintiff  requests  that  the 
Court  enter  a  preliminary  restraining  order  identical  to  the 
temporary  restraining  order  already  granted,  pending  resolution  of 
plaintiff's  claims  at  the  trial  of  this  matter. 

Dated:  March  19,  1992  Respectfully  submitted, 


WILSON,  RYAN  AND  CAMPILONGO 


"Andrew  H.  Wilson 


Attorneys  for  Plaintiff 
CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL 
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